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JUSTICE KENNEDY delivered the opinion of the Court.
This  case  stems  from  a  market  struggle  that

erupted in the domestic cigarette industry in the mid-
1980's.  Petitioner Brooke Group, Inc., whom we, like
the parties to the case, refer to as Liggett because of
its former corporate name, charges that to counter its
innovative development of generic cigarettes, respon-
dent  Brown  &  Williamson  Tobacco  Corporation
introduced  its  own  line  of  generic  cigarettes  in  an
unlawful  effort  to  stifle  price  competition  in  the
economy segment of the national  cigarette market.
Liggett contends that Brown & Williamson cut prices
on generic cigarettes below cost and offered discrimi-
natory volume rebates to wholesalers to force Liggett
to raise its own generic cigarette prices and introduce
oligopoly pricing in the economy segment.  We hold
that Brown & Williamson is entitled to judgment as a
matter of law.

In 1980, Liggett pioneered the development of the
economy segment of the national cigarette market by
introducing  a  line  of  “black  and  white”  generic
cigarettes.   The  economy  segment  of  the  market,
sometimes  called  the  generic  segment,  is
characterized by its bargain prices and comprises a
variety of different products: black and whites, which
are true generics sold in plain white
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packages with simple black lettering describing their
contents;  private  label  generics,  which  carry  the
trade dress of  a specific purchaser,  usually a retail
chain; branded generics, which carry a brand name
but  which,  like  black  and  whites  and  private  label
generics, are sold at a deep discount and with little or
no  advertising;  and “Value-25s,”  packages  of  25
cigarettes that are sold to the consumer some 12.5%
below the cost  of  a  normal  20–cigarette  pack.   By
1984, when Brown & Williamson entered the generic
segment and set in motion the series of events giving
rise  to  this  suit,  Liggett's  black  and  whites  repre-
sented  97% of  the  generic  segment,  which in  turn
accounted  for  a  little  more  than  4%  of  domestic
cigarette sales.  Prior to Liggett's introduction of black
and  whites  in  1980,  sales  of  generic  cigarettes
amounted to less than 1% of the domestic cigarette
market.

Because of the procedural posture of this case, we
view  the  evidence  in  the  light  most  favorable  to
Liggett.   The  parties  are  in  basic  agreement,
however,  regarding  the  central,  historical  facts.
Cigarette  manufacturing  has  long  been  one  of
America's  most  concentrated  industries,  see  F.
Scherer  &  D.  Ross,  Industrial  Market  Structure  and
Economic Performance 250 (3d ed. 1990) (hereinafter
Scherer  &  Ross);  App.  495–498,  and  for  decades,
production  has  been  dominated  by  six  firms:  R.J.
Reynolds,  Philip  Morris,  American  Brands,  Lorillard,
and  the  two  litigants  involved  here,  Liggett  and
Brown & Williamson.  R.J. Reynolds and Philip Morris,
the two industry leaders, enjoyed respective market
shares of  about  28% and 40% at the time of  trial.
Brown & Williamson  ran  a  distant  third,  its  market
share never exceeding 12% at any time relevant to
this dispute.  Liggett's share of the market was even
less, from a low of just over 2% in 1980 to a high of
just over 5% in 1984.

The cigarette  industry  also has long been one of
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America's most profitable, in part because for many
years  there  was  no  significant  price  competition
among the rival firms.  See Scherer & Ross 250–251;
R.  Tennant,  American  Cigarette  Industry  86–87
(1950);  App.  128,  500–509,  531.   List  prices  for
cigarettes increased in lock-step, twice a year, for a
number of years, irrespective of the rate of inflation,
changes  in  the  costs  of  production,  or  shifts  in
consumer  demand.   Substantial  evidence  suggests
that  in  recent  decades,  the  industry  reaped  the
benefits of prices above a competitive level, though
not through unlawful conduct of the type that once
characterized  the  industry.   See  Tennant,  supra,  at
275,  342;  App.  389–392,  514–519,  658–659;  cf.
American Tobacco Co. v. United States, 328 U. S. 781
(1946);  United States v.  American Tobacco Co., 221
U. S. 106 (1911); Scherer & Ross 451.

By  1980,  however,  broad  market  trends  were
working  against  the  industry.   Overall  demand  for
cigarettes in the United States was declining, and no
immediate prospect of recovery existed.  As industry
volume shrank, all firms developed substantial excess
capacity.  This decline in demand, coupled with the
effects  of  nonprice  competition,  had  a  severe
negative impact on Liggett.   Once a major force in
the industry,  with market shares in excess of  20%,
Liggett's  market  share  had  declined  by  1980  to  a
little over 2%.  With this meager share of the market,
Liggett was on the verge of going out of business.

At  the  urging  of  a  distributor,  Liggett  took  an
unusual step to revive its prospects: It developed a
line  of  black  and  white  generic  cigarettes.   When
introduced in 1980, black and whites were offered to
consumers at a list price roughly 30% lower than the
list price of full-priced, branded cigarettes.  They were
also  promoted at  the  wholesale  level  by  means of
rebates that increased with the volume of cigarettes
ordered.  Black and white cigarettes thus represented
a new marketing category.  The category's principal
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competitive  characteristic  was  low  price.   Liggett's
black and whites were an immediate and consider-
able success, growing from a fraction of a percent of
the  market  at  their  introduction  to  over  4% of  the
total cigarette market by early 1984.  

As  the  market  for  Liggett's  generic  cigarettes
expanded,  the  other  cigarette  companies  found
themselves unable to ignore the economy segment.
In  general,  the  growth  of  generics  came  at  the
expense  of  the  other  firms'  profitable  sales  of
branded cigarettes.  Brown & Williamson was hardest
hit,  because many of  Brown & Williamson's  brands
were  favored  by  consumers  who  were  sensitive  to
changes  in  cigarette  prices.   Although  Brown  &
Williamson sold only 11.4% of the market's branded
cigarettes, 20% of the converts to Liggett's black and
whites  had  switched  from  a  Brown  &  Williamson
brand.   Losing  volume  and  profits  in  its  branded
products,  Brown  &  Williamson  determined  to  enter
the generic segment of the cigarette market.  In July
1983, Brown & Williamson had begun selling Value-
25s, and in the spring of 1984, it introduced its own
black and white cigarette.

Brown & Williamson was neither the first  nor the
only cigarette company to recognize the threat posed
by Liggett's black and whites and to respond in the
economy segment.  R.J. Reynolds had also introduced
a Value-25 in 1983.  And before Brown & Williamson
introduced  its  own  black  and  whites,  R.J.  Reynolds
had repriced its “Doral” branded cigarette at generic
levels.  To compete with Liggett's black and whites,
R.J.  Reynolds  dropped  its  list  price  on  Doral  about
30% and used volume rebates to wholesalers as an
incentive  to  spur  orders.   Doral  was  the  first
competition at Liggett's price level.

Brown  &  Williamson's  entry  was  an  even  graver
threat to Liggett's dominance of the generic category.
Unlike  R.J.  Reynolds'  Doral,  Brown  &  Williamson's
product was also a black and white and so would be
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in  direct  competition  with  Liggett's  product  at  the
wholesale  level  and  on  the  retail  shelf.   Because
Liggett's and Brown & Williamson's black and whites
were  more  or  less  fungible,  wholesalers  had  little
incentive to carry more than one line.  And unlike R.J.
Reynolds,  Brown  &  Williamson  not  only  matched
Liggett's prices but beat them.  At the retail level, the
suggested  list  price  of  Brown  & Williamson's  black
and whites was the same as Liggett's, but Brown &
Williamson's  volume  discounts  to  wholesalers  were
larger.   Brown & Williamson's  rebate structure  also
encompassed a greater number of volume categories
than Liggett's,  with  the  highest  categories carrying
special  rebates  for  orders  of  very  substantial  size.
Brown & Williamson marketed its black and whites to
Liggett's existing distributors as well as to its own full
list of buyers, which included a thousand wholesalers
who had not yet carried any generic products.

Liggett  responded  to  Brown  &  Williamson's
introduction of black and whites in two ways.  First,
Liggett  increased  its  own  wholesale  rebates.   This
precipitated  a  price  war  at  the  wholesale  level,  in
which  Liggett  five  times  attempted  to  beat  the
rebates offered by Brown & Williamson.  At the end of
each round,  Brown & Williamson maintained a real
advantage  over  Liggett's  prices.   Although  it  is
undisputed  that  Brown  &  Williamson's  original  net
price  for  its  black  and whites  was  above  its  costs,
Liggett contends that by the end of the rebate war,
Brown & Williamson was selling its black and whites
at a loss.  This rebate war occurred before Brown &
Williamson  had  sold  a  single  black  and  white
cigarette.

Liggett's second response was to file a lawsuit.  Two
weeks after Brown & Williamson announced its entry
into  the  generic  segment,  again  before  Brown  &
Williamson had sold  any generic  cigarettes,  Liggett
filed a complaint in the United States District Court
for  the  Middle  District  of  North  Carolina  alleging
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trademark  infringement  and  unfair  competition.
Liggett  later  amended  its  complaint  to  add  an
antitrust  claim  under  §2(a)  of  the  Clayton  Act,  as
amended by the Robinson-Patman Act, 49 Stat. 1526,
15  U. S. C.  §13(a),  which  alleged  illegal  price
discrimination  between  Brown  &  Williamson's  full-
priced branded cigarettes and its low-priced generics.
See  Liggett  Group,  Inc. v.  Brown  &  Williamson
Tobacco  Corp.,  1989–1  Trade  Cas.  (CCH)  ¶68,583,
p. 61,099 (MDNC 1988).   These  claims were  either
dismissed on summary judgment, see id., or rejected
by the jury.  They were not appealed.

Liggett also amended its complaint to add a second
Robinson-Patman Act  claim,  which is  the subject  of
the present controversy.  Liggett alleged that Brown &
Williamson's  volume  rebates  to  wholesalers
amounted  to  price  discrimination  that  had  a
reasonable  possibility  of  injuring  competition,  in
violation  of  §2(a).   Liggett  claimed  that  Brown  &
Williamson's  discriminatory  volume  rebates  were
integral  to a scheme of  predatory pricing, in which
Brown & Williamson reduced its net prices for generic
cigarettes below average variable costs.  According to
Liggett, these below-cost prices were not promotional
but were intended to pressure it to raise its list prices
on generic  cigarettes,  so that the percentage price
difference  between  generic  and  branded  cigarettes
would narrow.  Liggett explained that it would have
been unable to reduce its wholesale rebates without
losing  substantial  market  share  to  Brown  &
Williamson;  its  only  choice,  if  it  wished  to  avoid
prolonged losses on its principal product line, was to
raise retail prices.  The resulting reduction in the list
price gap, it was said, would restrain the growth of
the  economy  segment  and  preserve  Brown  &
Williamson's supracompetitive profits on its branded
cigarettes.

The trial began in the fall of 1989.  By that time, all
six  cigarette  companies  had  entered  the  economy
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segment.   The  economy  segment  was  the  fastest
growing  segment  of  the  cigarette  market,  having
increased from about 4% of the market in 1984, when
the rebate war in generics began, to about 15% in
1989.  Black and white generics had declined as a
force in the economy segment as consumer interest
shifted toward branded generics, but Liggett's overall
volume  had  increased  steadily  to  9  billion  generic
cigarettes  sold.   Overall,  the  2.8  billion  generic
cigarettes  sold  in  1981  had  become  80  billion  by
1989.

The  consumer  price  of  generics  had  increased
along  with  output.   For  a  year,  the  list  prices  for
generic  cigarettes  established  at  the  end  of  the
rebate  war  remained stable.   But  in  June  of  1985,
Liggett  raised  its  list  price,  and  the  other  firms
followed several months later.  The precise effect of
the list price increase is difficult to assess, because all
of the cigarette firms offered a variety of discounts,
coupons, and other promotions directly to consumers
on  both  generic  and  branded  cigarettes.
Nonetheless, at least some portion of the list price in-
crease was reflected in a higher net price to the con-
sumer.

In December 1985, Brown & Williamson attempted
to  increase  its  list  prices,  but  retracted  the
announced increase when the other firms adhered to
their existing prices.  Thus, after Liggett's June 1985
increase, list prices on generics did not change again
until  the summer of 1986, when a pattern of twice
yearly  increases  in  tandem  with  the  full-priced
branded  cigarettes  was  established.   The  dollar
amount of these increases was the same for generic
and full-priced cigarettes, which resulted in a greater
percentage  price  increase  in  the  less  expensive
generic cigarettes and a narrowing of the percentage
gap between the list price of branded and black and
white cigarettes, from approximately 38% at the time
Brown  &  Williamson  entered  the  segment,  to
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approximately 27% at the time of trial.  Also by the
time of trial, five of the six manufacturers, including
Liggett,  had  introduced  so-called  “subgenerics,”  a
category of branded generic cigarette that sold at a
discount of 50% or more off the list price of full-priced
branded cigarettes.

After a 115-day trial involving almost 3,000 exhibits
and over  a score of  witnesses,  the jury returned a
verdict  in  favor  of  Liggett,  finding  on  the  special
verdict form that Brown & Williamson had engaged in
price discrimination that had a reasonable possibility
of  injuring  competition  in  the  domestic  cigarette
market as a whole.  The jury awarded Liggett $49.6
million in damages, which the District Court trebled to
$148.8 million.  After reviewing the record, however,
the District Court held that Brown & Williamson was
entitled  to  judgment  as  a  matter  of  law  on  three
separate grounds:  lack of injury to competition, lack
of antitrust injury to Liggett, and lack of a causal link
between  the  discriminatory  rebates  and  Liggett's
alleged  injury.   Liggett  Group,  Inc. v.  Brown  &
Williamson Tobacco Corp.,  748 F.  Supp. 344 (MDNC
1990).  With respect to the first issue, which is the
only one before us, the District Court found that no
slowing of the growth rate of generics, and thus no
injury to competition, was possible unless there had
been  tacit  coordination  of  prices  in  the  economy
segment  of  the  cigarette  market  by  the  various
manufacturers.   Id.,  at 354–355.  The District Court
held that a reasonable jury could come to but one
conclusion about the existence of such coordination
among  the  firms  contending  for  shares  of  the
economy  segment:   it  did  not  exist,  and  Brown  &
Williamson therefore had no reasonable possibility of
limiting the growth of the segment.  Id., at 356–358.

The United States Court of Appeals for the Fourth
Circuit  affirmed.   Liggett  Group,  Inc. v.  Brown  &
Williamson Tobacco Corp., 964 F. 2d 335 (1992).  The
Court of Appeals held that the dynamic of conscious



92–466—OPINION

BROOKE GROUP v. BROWN & WILLIAMSON TOBACCO
parallelism  among  oligopolists  could  not  produce
competitive  injury  in  a  predatory  pricing  setting,
which necessarily involves a price cut by one of the
oligopolists.   Id.,  at  342.   In  the  Court  of  Appeals'
view, “[t]o rely on the characteristics of an oligopoly
to  assure  recoupment  of  losses  from  a  predatory
pricing  scheme  after  one  oligopolist  has  made  a
competitive  move  is  . . .  economically  irrational.”
Ibid.

We  granted  certiorari,  506  U. S.  ___  (1992),  and
now affirm.
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Price  discrimination  is  made unlawful  by  §2(a)  of
the  Clayton  Act,  38  Stat.  730,  as  amended by  the
Robinson-Patman Act, which provides:

“It  shall  be unlawful  for any person engaged in
commerce,  in  the  course  of  such  commerce,
either  directly  or  indirectly,  to  discriminate  in
price  between  different  purchasers  of
commodities of like grade and quality . . . where
the  effect  of  such  discrimination  may  be
substantially  to  lessen  competition  or  tend  to
create a monopoly in any line of commerce, or to
injure, destroy, or prevent competition with any
person who either grants or knowingly  receives
the  benefit  of  such  discrimination,  or  with
customers of either of them.”  15 U. S. C. §13(a).

Although  we  have  reiterated  that  “`a  price
discrimination within the meaning of [this] provision
is  merely  a  price  difference,'”  Texaco  Inc. v.
Hasbrouck, 496 U. S. 543, 558 (1990) (quoting FTC v.
Anheuser-Busch, Inc., 363 U. S. 536, 549 (1960)), the
statute as a practical matter could not, and does not,
ban  all  price  differences  charged  to  “different
purchasers of commodities of like grade and quality.”
Instead, the statute contains a number of important
limitations,  one  of  which  is  central  to  evaluating
Liggett's claim: By its terms, the Robinson-Patman Act
condemns price discrimination only to the extent that
it threatens to injure competition.  The availability of
statutory  defenses  permitting  price  discrimination
when  it  is  based  on  differences  in  costs,  §13(a),
“changing conditions affecting the market for or the
marketability  of  the  goods  concerned,”  ibid.,  or
conduct undertaken “in good faith to meet an equally
low price of a competitor,” §13(b); Standard Oil Co. v.
FTC,  340  U. S.  231,  250  (1951),  confirms  that
Congress did not intend to outlaw price differences
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that result from or further the forces of competition.
Thus, “the Robinson-Patman Act should be construed
consistently  with  broader  policies  of  the  antitrust
laws.”  Great Atlantic & Pacific Tea Co., Inc. v.  FTC,
440 U. S. 69, 80, n. 13 (1979).  See also  Automatic
Canteen Co. of America v.  FTC, 346 U. S. 61, 63, 74
(1953).

Liggett  contends  that  Brown  &  Williamson's
discriminatory  volume  rebates  to  wholesalers
threatened  substantial  competitive  injury  by
furthering  a  predatory  pricing  scheme  designed  to
purge competition from the economy segment of the
cigarette market.   This type of  injury,  which harms
direct  competitors  of  the  discriminating  seller,  is
known as primary-line injury.  See  FTC v.  Anheuser-
Busch, Inc., supra, at 538.  We last addressed primary
line  injury  over  25  years  ago,  in  Utah  Pie  Co. v.
Continental Baking Co., 386 U. S. 685 (1967).  In Utah
Pie,  we  reviewed  the  sufficiency  of  the  evidence
supporting  jury  verdicts  against  three  national  pie
companies that had engaged in a variety of predatory
practices in the market for frozen pies in Salt  Lake
City, with the intent to drive a local pie manufacturer
out of business.  We reversed the Court of Appeals
and held that the evidence presented was adequate
to  permit  a  jury  to  find  a  likelihood  of  injury  to
competition.  Id., at 703.

Utah  Pie has  often  been  interpreted  to  permit
liability  for  primary-line  price  discrimination  on  a
mere showing that the defendant intended to harm
competition or produced a declining price structure.
The case has been criticized on the grounds that such
low standards of competitive injury are at odds with
the antitrust  laws'  traditional  concern for consumer
welfare  and  price  competition.   See  Bowman,
Restraint  of Trade by the Supreme Court:  The Utah
Pie Case, 77 Yale L. J. 70 (1967); R. Posner, Antitrust
Law:  An  Economic  Perspective  193–194  (1976);  L.
Sullivan,  Antitrust  687  (1977);  3  P.  Areeda  &  D.



92–466—OPINION

BROOKE GROUP v. BROWN & WILLIAMSON TOBACCO
Turner,  Antitrust  Law  ¶720c  (1978)  (hereinafter
Areeda & Turner); R. Bork, The Antitrust Paradox 386–
387 (1978);  H.  Hovenkamp,  Economics and Federal
Antitrust Law 188–189 (1985).  We do not regard the
Utah  Pie case  itself  as  having  the  full  significance
attributed to it  by its  detractors.   Utah Pie was an
early judicial inquiry in this area and did not purport
to  set  forth  explicit,  general  standards  for  estab-
lishing a violation of the Robinson-Patman Act.  As the
law has been explored since Utah Pie, it has become
evident that primary-line competitive injury under the
Robinson-Patman  Act  is  of  the  same  general
character as the injury inflicted by predatory pricing
schemes  actionable  under  §2 of  the  Sherman  Act.
See, e.g., Henry v. Chloride Inc., 809 F. 2d 1334, 1345
(CA8 1987); D. E. Rogers Associates, Inc. v. Gardner-
Denver Co., 718 F. 2d 1431, 1439 (CA6 1983), cert.
denied, 467 U. S. 1242 (1984);  William Inglis & Sons
Baking Co. v.  ITT Continental  Baking Co.,  668 F. 2d
1014, 1041 (CA9 1981), cert. denied, 459 U. S. 825
(1982);  Malcolm v.  Marathon Oil Co., 642 F. 2d 845,
853, n. 16 (CA5), cert. denied, 454 U. S. 1125 (1981);
Pacific  Engineering  &  Production  Co.  of  Nevada v.
Kerr-McGee Corp.,  551 F. 2d 790,  798 (CA10),  cert.
denied, 434 U. S. 879 (1977); International Telephone
& Telegraph Corp., 104 F. T. C. 280, 401–402 (1984);
Hovenkamp, supra, at 189; 3 Areeda & Turner ¶720c;
P.  Areeda  &  H.  Hovenkamp,  Antitrust  Law  ¶720c
(Supp.  1992)  (hereinafter  Areeda  &  Hovenkamp).
There are, to be sure, differences between the two
statutes.   For  example,  we  interpret  §2  of  the
Sherman Act to condemn predatory pricing when it
poses  “a  dangerous  probability  of  actual
monopolization,”  Spectrum Sports, Inc. v.  McQuillan,
506 U. S. ___, ___ (1993) (slip op., at 8), whereas the
Robinson-Patman Act requires only that there be “a
reasonable  possibility”  of  substantial  injury  to
competition before its protections are triggered.  Falls
City Industries, Inc. v. Vanco Beverage, Inc., 460 U. S.
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428, 434 (1983).  But whatever additional flexibility
the  Robinson-Patman  Act  standard  may  imply,  the
essence of the claim under either statute is the same:
A business rival has priced its products in an unfair
manner  with  an  object  to  eliminate  or  retard
competition  and  thereby  gain  and  exercise  control
over prices in the relevant market.

Accordingly,  whether  the  claim  alleges  predatory
pricing under §2 of the Sherman Act or primary-line
price discrimination under the Robinson-Patman Act,
two prerequisites to recovery remain the same.  First,
a  plaintiff  seeking  to  establish  competitive  injury
resulting from a rival's low prices must prove that the
prices  complained  of  are  below  an  appropriate
measure of its rival's costs.1  See, e.g., Cargill, Inc. v.
Monfort of Colorado, Inc., 479 U. S. 104, 117 (1986);
Matsushita  Electric  Industrial  Co. v.  Zenith  Radio
Corp., 475 U. S. 574, 585, n. 8 (1986);  Utah Pie, 386
U. S., at 698, 701, 702–703, n. 14;  In re E.I. DuPont
de Nemours & Co., 96 F. T. C. 653, 749 (1980).  Cf.
United States v.  National  Dairy Products Corp.,  372
U. S. 29 (1963) (holding that below-cost prices may
constitute “unreasonably low” prices for purposes of
§3  of  the  Robinson-Patman  Act,  15  U. S. C.  §13a).
Although Cargill and Matsushita reserved as a formal
matter the question “`whether recovery should  ever
be available . . . when the pricing in question is above
some measure of incremental cost,'” Cargill, supra, at
117–118,  n. 12  (quoting  Matsushita,  supra,  at  585,
n. 9),  the  reasoning  in  both  opinions  suggests  that
only  below-cost  prices should  suffice,  and we have
rejected elsewhere the notion that above-cost prices
1Because the parties in this case agree that the 
relevant measure of cost is average variable cost, 
however, we again decline to resolve the conflict 
among the lower courts over the appropriate 
measure of cost.  See Cargill, supra, at 117–118, 
n. 12; Matsushita, supra, at 585, n. 8.
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that are below general market levels or the costs of a
firm's  competitors  inflict  injury  to  competition
cognizable  under  the  antitrust  laws.   See  Atlantic
Richfield Co. v. USA Petroleum Co., 495 U. S. 328, 340
(1990).  “Low prices benefit consumers regardless of
how those prices are  set,  and so long as they are
above  predatory  levels,  they  do  not  threaten
competition. . . .  We  have  adhered  to  this  principle
regardless  of  the  type  of  antitrust  claim involved.”
Ibid.  As  a  general  rule,  the  exclusionary  effect  of
prices  above  a  relevant  measure  of  cost  either
reflects  the  lower  cost  structure  of  the  alleged
predator,  and  so  represents  competition  on  the
merits, or is beyond the practical ability of a judicial
tribunal to control without courting intolerable risks of
chilling  legitimate  price-cutting.   See  Areeda  &
Hovenkamp  ¶¶714.2,  714.3.   “To  hold  that  the
antitrust  laws  protect  competitors  from the  loss  of
profits due to such price competition would, in effect,
render illegal any decision by a firm to cut prices in
order to increase market share.  The antitrust laws
require no such perverse result.”   Cargill,  supra,  at
116.

Even in an oligopolistic market, when a firm drops
its prices to a competitive level to demonstrate to a
maverick  the  unprofitability  of  straying  from  the
group, it would be illogical to condemn the price cut:
The antitrust laws then would be an obstacle to the
chain of  events  most conducive to a breakdown of
oligopoly pricing and the onset of competition.  Even
if  the  ultimate  effect  of  the  cut  is  to  induce  or
reestablish supracompetitive pricing, discouraging a
price cut and forcing firms to maintain supracompe-
titive prices, thus depriving consumers of the benefits
of  lower  prices  in  the  interim,  does  not  constitute
sound  antitrust  policy.   Cf.  Areeda  &  Hovenkamp
¶¶714.2d, 714.2f; Areeda & Turner, Predatory Pricing
and Related Practices under Section 2 of the Sherman
Act,  88 Harv.  L.  Rev.  697,  708–709 (1975);  Posner,
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Antitrust Law: An Economic Perspective, at 195, n. 39.

The  second  prerequisite  to  holding  a  competitor
liable under the antitrust laws for charging low prices
is  a  demonstration  that  the  competitor  had  a
reasonable prospect, or, under §2 of the Sherman Act,
a dangerous probability, of recouping its investment
in below-cost prices.  See Matsushita,  supra, at 589;
Cargill,  supra, at 119, n. 15.  “For the investment to
be rational,  the [predator]  must  have a reasonable
expectation  of  recovering,  in  the  form  of  later
monopoly  profits,  more  than  the  losses  suffered.”
Matsushita,  supra,  at  588–589.  Recoupment is  the
ultimate  object  of  an  unlawful  predatory  pricing
scheme; it is the means by which a predator profits
from  predation.   Without  it,  predatory  pricing
produces lower aggregate prices in the market, and
consumer  welfare  is  enhanced.   Although
unsuccessful predatory pricing may encourage some
inefficient substitution toward the product being sold
at  less  than  its  cost,  unsuccessful  predation  is  in
general a boon to consumers.

That below-cost pricing may impose painful losses
on its target is of no moment to the antitrust laws if
competition  is  not  injured:  It  is  axiomatic  that  the
antitrust  laws  were  passed  for  “the  protection  of
competition,  not  competitors.”   Brown  Shoe  Co. v.
United States, 370 U. S. 294, 320 (1962).  Earlier this
Term, we held in the Sherman Act §2 context that it
was  not  enough to inquire  “whether  the defendant
has  engaged  in  `unfair'  or  `predatory'  tactics”;
rather,  we  insisted  that  the  plaintiff  prove  “a
dangerous  probability  that  [the  defendant]  would
monopolize a particular market.”  Spectrum Sports,
506 U. S., at ___ (slip op., at 12).  Even an act of pure
malice by one business competitor  against  another
does  not,  without  more,  state  a  claim  under  the
federal  antitrust  laws;  those  laws  do  not  create  a
federal law of unfair competition or “purport to afford
remedies  for  all  torts  committed  by  or  against
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persons engaged in interstate commerce.”  Hunt v.
Crumboch, 325 U. S. 821, 826 (1945).

For recoupment to occur,  below-cost pricing must
be capable, as a threshold matter, of producing the
intended effects on the firm's rivals, whether driving
them from the market, or, as was alleged to be the
goal  here,  causing  them  to  raise  their  prices  to
supracompetitive levels within a disciplined oligopoly.
This  requires  an  understanding  of  the  extent  and
duration of the alleged predation, the relative finan-
cial strength of the predator and its intended victim,
and  their  respective  incentives  and  will.   See  3
Areeda & Turner ¶711b.  The inquiry is whether, given
the  aggregate  losses  caused  by  the  below-cost
pricing, the intended target would likely succumb.

If  circumstances  indicate  that  below-cost  pricing
could likely produce its intended effect on the target,
there  is  still  the  further  question  whether  it  would
likely injure competition in the relevant market.  The
plaintiff must demonstrate that there is a likelihood
that the predatory scheme alleged would cause a rise
in  prices  above  a  competitive  level  that  would  be
sufficient to compensate for the amounts expended
on  the  predation,  including  the  time  value  of  the
money invested in it.  As we have observed on a prior
occasion,  “[i]n  order  to  recoup  their  losses,
[predators] must obtain enough market power to set
higher  than  competitive  prices,  and  then  must
sustain those prices long enough to earn in excess
profits  what  they  earlier  gave  up  in  below-cost
prices.”  Matsushita, 475 U. S., at 590–591.

Evidence  of  below-cost  pricing  is  not  alone
sufficient to permit an inference of probable recoup-
ment and injury to competition.  Determining whether
recoupment of predatory losses is likely requires an
estimate of the cost of the alleged predation and a
close  analysis  of  both  the  scheme  alleged  by  the
plaintiff  and  the  structure  and  conditions  of  the
relevant market.  Cf., e.g., Elzinga & Mills, Testing for
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Predation: Is Recoupment Feasible?, 34 Antitrust Bull.
869  (1989)  (constructing  one  possible  model  for
evaluating recoupment).  If market circumstances or
deficiencies in proof would bar a reasonable jury from
finding that the scheme alleged would likely result in
sustained  supracompetitive  pricing,  the  plaintiff's
case has failed.  In certain situations—for example,
where the market is highly diffuse and competitive, or
where  new  entry  is  easy,  or  the  defendant  lacks
adequate  excess  capacity  to  absorb  the  market
shares  of  his  rivals  and  cannot  quickly  create  or
purchase new capacity—summary disposition of the
case is appropriate.  See,  e.g.,  Cargill, 479 U. S., at
119–120, n. 15.

These  prerequisites  to  recovery  are  not  easy  to
establish,  but  they  are  not  artificial  obstacles  to
recovery;  rather,  they  are  essential  components  of
real market injury.  As we have said in the Sherman
Act  context,  “predatory  pricing  schemes  are  rarely
tried, and even more rarely successful,”  Matsushita,
supra, at 589, and the costs of an erroneous finding
of liability are high.  “[T]he mechanism by which a
firm engages in predatory pricing—lowering prices—is
the  same  mechanism  by  which  a  firm  stimulates
competition;  because  `cutting  prices  in  order  to
increase  business  often  is  the  very  essence  of
competition  . . .  [;]  mistaken  inferences  . . .  are
especially costly, because they chill the very conduct
the antitrust laws are designed to protect.'”  Cargill,
supra,  at  122,  n. 17  (quoting  Matsushita,  supra, at
594).  It would be ironic indeed if the standards for
predatory pricing liability were so low that antitrust
suits  themselves  became  a  tool  for  keeping  prices
high.

Liggett  does  not  allege  that  Brown  &  Williamson
sought to drive it from the market but that Brown &
Williamson  sought  to  preserve  supracompetitive
profits on branded cigarettes by pressuring Liggett to
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raise its generic cigarette prices through a process of
tacit  collusion  with  the  other  cigarette  companies.
Tacit  collusion,  sometimes  called  oligopolistic  price
coordination or  conscious parallelism, describes the
process, not in itself unlawful, by which
firms in a concentrated market might in effect share
monop-
oly power, setting their prices at a profit-maximizing,
supracompetitive  level  by  recognizing  their  shared
eco-
nomic  interests  and  their  interdependence  with
respect
to price and output decisions.  See 2 Areeda & Turner
¶404; Scherer & Ross 199–208.

In  Matsushita,  we  remarked  upon  the  general
implausibility of predatory pricing.  See 475 U. S., at
588–590.   Matsushita observed  that  such  schemes
are  even  more  improbable  when  they  require
coordinated action among several firms.  Id., at 590.
Matsushita involved  an  allegation  of  an  express
conspiracy to engage in predatory pricing.  The Court
noted  that  in  addition  to  the  usual  difficulties  that
face  a  single  firm  attempting  to  recoup  predatory
losses,  other  problems  render  a  conspiracy
“incalculably more difficult to execute.”  Ibid.  In order
to succeed, the conspirators must agree on how to
allocate present losses and future gains among the
firms  involved,  and  each  firm must  resist  powerful
incentives  to  cheat  on  whatever  agreement  is
reached.  Ibid.

However  unlikely  predatory  pricing  by  multiple
firms may be when they conspire, it is even less likely
when,  as  here,  there  is  no  express  coordination.
Firms that seek to recoup predatory losses through
the conscious parallelism of  oligopoly  must  rely  on
uncertain  and  ambiguous  signals  to  achieve
concerted  action.   The  signals  are  subject  to
misinterpretation  and  are  a  blunt  and  imprecise
means of ensuring smooth cooperation, especially in
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the  context  of  changing  or  unprecedented  market
circum-stances.  This anticompetitive minuet is most
difficult  to  compose  and  to  perform,  even  for  a
disciplined oligopoly.

From  one  standpoint,  recoupment  through
oligopolistic price coordination could be thought more
feasible than recoupment through monopoly:  In  the
oligopoly setting,  the victim itself  has an economic
incentive to acquiesce in the scheme.  If  forced to
choose between cutting prices and sustaining losses,
maintaining prices and losing market share, or raising
prices  and  enjoying  a  share  of  supracompetitive
profits, a firm may yield to the last alternative.  Yet on
the whole, tacit cooperation among oligopolists must
be  considered  the  least  likely  means  of  recouping
predatory  losses.   In  addition  to  the  difficulty  of
achieving  effective  tacit  coordination  and  the  high
likelihood that any attempt to discipline will produce
an  outbreak  of  competition,  the  predator's  present
losses in a case like this fall  on it  alone,  while the
later  supracompetitive  profits  must  be  shared  with
every  other  oligopolist  in  proportion  to  its  market
share, including the intended victim.  In this case, for
example, Brown & Williamson, with its 11–12% share
of the cigarette market, would have had to generate
around  $9  in  supracompetitive  profits  for  each  $1
invested in predation; the remaining $8 would belong
to its competitors, who had taken no risk.

Liggett suggests that these considerations led the
Court of Appeals to rule out its theory of recovery as
a matter of law.  Although the proper interpretation of
the Court of Appeals' opinion is not free from doubt,
there is some indication that it held as a matter of
law that the Robinson-Patman Act does not reach a
primary-line injury claim in which tacit  coordination
among  oligopolists  provides  the  alleged  basis  for
recoupment.  The Court of Appeals' opinion does not
contain  the  traditional  apparatus  of  fact  review;
rather, it focuses on theoretical and legal arguments.
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The  final  paragraph  appears  to  state  the  holding:
Brown & Williamson may not be held liable because
oligopoly pricing does not “provide an economically
rational  basis” for recouping predatory losses.  964
F. 2d, at 342.

To the extent that the Court of Appeals may have
held that the interdependent pricing of an oligopoly
may  never  provide  a  means  for  achieving
recoupment  and  so  may  not  form  the  basis  of  a
primary-line injury claim, we disagree.  A predatory
pricing  scheme  designed  to  preserve  or  create  a
stable oligopoly, if successful, can injure consumers
in  the same way,  and to  the same extent,  as  one
designed  to  bring  about  a  monopoly.   However
unlikely that possibility may be as a general matter,
when the realities of the market and the record facts
indicate that it has occurred and was likely to have
succeeded,  theory  will  not  stand  in  the  way  of
liability.  See  Eastman Kodak Co. v.  Image Technical
Services, Inc., 504 U. S. ___, ___ (1992).

The Robinson-Patman Act, which amended §2 of the
original  Clayton  Act,  suggests  no  exclusion  from
coverage  when  primary-line  injury  occurs  in  an
oligopoly  setting.   Unlike  the  provisions  of  the
Sherman Act,  which speak only of various forms of
express  agreement  and  monopoly,  see  15  U. S. C.
§§1–2,  the  Robinson-Patman  Act  is  phrased  in
broader,  disjunctive  terms,  prohibiting  price
discrimination  “where  the  effect  of  such
discrimination  may  be  substantially  to  lessen
competition  or  tend  to  create  a  monopoly.”   15
U. S. C. §13(a).  For all the words of the Act to carry
adequate meaning, competitive injury under the Act
must extend beyond the monopoly setting.  Cf. Reiter
v.  Sonotone  Corp.,  442  U. S.  330,  339  (1979)
(“Canons  of  construction  ordinarily  suggest  that
terms connected by a disjunctive be given separate
meanings,  unless  the  context  dictates  otherwise.”).
The language referring to a substantial lessening of
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competition was part of the original Clayton Act §2,
see Act of October 15, 1914, ch. 322, 38 Stat. 730,
and the same phrasing appears in §7 of that Act.  In
the §7 context, it has long been settled that excessive
concentration, and the oligopolistic price coordination
it portends, may be the injury to competition the Act
prohibits.   See,  e.g.,  United  States v.  Philadelphia
National Bank, 374 U. S. 321 (1963).  We adhere to
“the  normal  rule  of  statutory  construction  that
identical words used in different parts of the same act
are intended to have the same meaning.”  Sullivan v.
Stroop, 496 U. S. 478, 484 (1990) (internal quotations
omitted).  See also J. Truett Payne Co., Inc. v. Chrysler
Motors Corp., 451 U. S. 557, 562 (1981) (evaluating
the competitive injury requirement of Robinson-
Patman Act §2(a) in light of analogous interpretations
of Clayton Act §7).  We decline to create a per se rule
of nonliability for predatory price discrimination when
recoupment  is  alleged  to  take  place  through
supracompetitive  oligopoly  pricing.   Cf.  Cargill,  479
U. S., at 121.

Although Liggett's theory of liability, as an abstract
matter, is within the reach of the statute, we agree
with the Court of Appeals and the District Court that
Liggett was not entitled to submit its case to the jury.
It  is  not  customary  for  this  Court  to  review  the
sufficiency of the evidence, but we will do so when
the issue is  properly before us and the benefits of
providing guidance concerning the proper application
of a legal standard and avoiding the systemic costs
associated  with  further  proceedings  justify  the  re-
quired expenditure  of  judicial  resources.   See,  e.g.,
Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472
U. S.  585,  605–611 (1985);  Monsanto  Co. v.  Spray-
Rite  Service Corp.,  465 U. S.  752,  765–768 (1984);
United  States v.  Pabst  Brewing Co.,  384 U. S.  546,
550–552  (1966).   The  record  in  this  case
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demonstrates  that  the  anticompetitive  scheme
Liggett alleged, when judged against the realities of
the market, does not provide an adequate basis for a
finding of liability.

Liggett's  theory  of  competitive  injury  through
oligopolistic  price  coordination  depends  upon  a
complex  chain  of  cause  and  effect:  Brown  &
Williamson would enter the generic segment with list
prices  matching  Liggett's  but  with  massive,
discriminatory  volume  rebates  directed  at  Liggett's
biggest  wholesalers;  as  a  result,  the  net  price  of
Brown  &  Williamson's  generics  would  be  below  its
costs; Liggett would suffer losses trying to defend its
market  share  and  wholesale  customer  base  by
matching  Brown  &  Williamson's  rebates;  to  avoid
further  losses,  Liggett  would  raise  its  list  prices on
generics or acquiesce in price leadership by Brown &
Williamson;  higher  list  prices  to  consumers  would
shrink  the  percentage  gap  in  retail  price  between
generic and branded cigarettes; and this narrowing of
the gap would make generics less appealing to the
consumer, thus slowing the growth of the economy
segment  and  reducing  cannibalization  of  branded
sales and their associated supracompetitive profits.

Although  Brown  &  Williamson's  entry  into  the
generic  segment  could  be  regarded  as
procompetitive in intent as well as effect, the record
contains sufficient evidence from which a reasonable
jury  could  conclude  that  Brown  &  Williamson
envisioned or intended this anticompetitive course of
events.   See,  e.g.,  App.  57–58,  67–68,  89–91,  99,
112–114,  200,  241,  253,  257,  262–263,  279–280,
469–470, 664–666.  There is also sufficient evidence
in  the  record  from  which  a  reasonable  jury  could
conclude  that  for  a  period  of  approximately  18
months, Brown & Williamson's prices on its generic
cigarettes were below its costs, see  id., at 338–339,
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651, 740,  and that  this  below-cost  pricing imposed
losses  on  Liggett  that  Liggett  was  unwilling  to
sustain, given its corporate parent's effort to locate a
buyer for the company.  See id., at 74, 92, 200, 253,
596–597.   Liggett  has  failed  to  demonstrate
competitive  injury  as  a  matter  of  law,  however,
because its proof is flawed in a critical respect: The
evidence is inadequate to show that in pursuing this
scheme,  Brown  &  Williamson  had  a  reasonable
prospect  of  recovering  its  losses  from  below-cost
pricing through slowing the growth of generics.   As
we  have  noted,  “[t]he  success  of  any  predatory
scheme depends on maintaining monopoly power for
long enough both to recoup the predator's losses and
to harvest  some additional  gain.”   Matsushita,  475
U. S., at 589 (emphasis omitted).

No inference of recoupment is sustainable on this
record, because no evidence suggests that Brown &
Williamson—whatever its  intent in introducing black
and whites may have been—was likely to obtain the
power to raise the prices for generic cigarettes above
a  competitive  level.   Recoupment  through
supracompetitive pricing in the economy segment of
the  cigarette  market  is  an  indispensable  aspect  of
Liggett's own proffered theory, because a slowing of
growth  in  the  economy segment,  even  if  it  results
from  an  increase  in  generic  prices,  is  not  itself
anticompetitive.   Only  if  those  higher  prices  are  a
product  of  nonmarket  forces  has  competition
suffered.  If prices rise in response to an excess of de-
mand  over  supply,  or  segment  growth  slows  as
patterns of consumer preference become stable, the
market  is  functioning  in  a  competitive  manner.
Consumers  are  not  injured  from the  perspective of
the antitrust laws by the price increases; they are in
fact  causing  them.   Thus,  the  linchpin  of  the
predatory  scheme  alleged  by  Liggett  is  Brown  &
Williamson's  ability,  with  the  other  oligopolists,  to
raise prices above a competitive level in the generic
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segment  of  the  market.   Because  relying  on  tacit
coordination  among  oligopolists  as  a  means  of
recouping  losses  from  predatory  pricing  is  “highly
speculative,” Areeda & Hovenkamp ¶711.2c, at 647,
competent  evidence  is  necessary  to  allow  a
reasonable inference that it poses an authentic threat
to  competition.   The  evidence  in  this  case  is
insufficient  to  demonstrate  the  danger  of  Brown  &
Williamson's alleged scheme.

Based  on  Liggett's  theory  of  the  case  and  the
record it created, there are two means by which one
might infer that Brown & Williamson had a reasonable
prospect  of  producing  sustained  supracompetitive
pricing in the generic segment adequate to recoup its
predatory  losses:   first,  if  generic  output  or  price
information  indicates  that  oligopolistic  price
coordination in fact produced supracompetitive prices
in the generic segment; or second, if evidence about
the  market  and  Brown  &  Williamson's  conduct
indicate that the alleged scheme was likely to have
brought about tacit coordination and oligopoly pricing
in the generic segment, even if it did not actually do
so.

In  this  case,  the  price  and  output  data  do  not
support  a  reasonable  inference  that  Brown  &
Williamson  and  the  other  cigarette  companies
elevated prices above a competitive level for generic
cigarettes.   Supracompetitive  pricing  entails  a
restriction in output.  See National Collegiate Athletic
Assn. v. Board of Regents of University of Okla-homa,
468 U. S. 85, 104–108 (1984); Broadcast Music, Inc. v.
Columbia Broadcasting System, Inc., 441 U. S. 1, 19–
20 (1979); P. Samuelson & W. Nordhaus, Economics
516 (12th ed. 1985); Sullivan, Antitrust, at 32; Bork,
The Antitrust Paradox, at 178–179; 2 Areeda & Turner
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¶403a; Easterbrook, The Limits of Antitrust, 63 Tex. L.
Rev. 1, 20, 31 (1984).  In the present setting, in which
output expanded at a rapid rate following Brown &
Williamson's alleged predation, output in the generic
segment can only have been restricted in the sense
that it expanded at a slower rate than it would have
absent  Brown  &  Williamson's  intervention.   Such  a
counterfactual proposition is difficult to prove in the
best  of  circumstances;  here,  the  record  evidence
does not permit a reasonable inference that output
would  have  been  greater  without  Brown  &
Williamson's entry into the generic segment.

Following Brown & Williamson's entry, the rate at
which generic cigarettes were capturing market share
did  not  slow;  indeed,  the  average  rate  of  growth
doubled.  During the four years from 1980 to 1984 in
which Liggett was alone in the generic segment, the
segment gained market share at an average rate of
1% of the overall market per year, from .4% in 1980
to slightly more than 4% of the cigarette market in
1984.  In the next five years, following the alleged
predation, the generic segment expanded from 4% to
more than 15% of the domestic cigarette market, or
greater than 2% per year.  

While  this  evidence  tends  to  show that  Brown &
Williamson's  participation  in  the  economy  segment
did not restrict output, it is not dispositive.  One could
speculate,  for  example,  that  the  rate  of  segment
growth  would  have  tripled,  instead  of  doubled,
without Brown & Williamson's alleged predation.  But
there is  no concrete evidence of  this.   Indeed,  the
only industry projection in the record estimating what
the  segment's  growth  would  have  been  without
Brown  &  Williamson's  entry  supports  the  opposite
inference.  In 1984, Brown & Williamson forecast in
an important  planning document that  the economy
segment would account for 10% of the total cigarette
market by 1988 if it did not enter the segment.  App.
133, 135.  In fact, in 1988, after what Liggett alleges
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was  a  sustained  and  dangerous  anticompetitive
campaign  by  Brown  &  Williamson,  the  generic
segment accounted for over 12% of the total market.
Id., at  354–356.   Thus  the  segment's  output
expanded  more  robustly  than  Brown  &  Williamson
had estimated it would had Brown & Williamson never
entered.

Brown & Williamson did note in 1985, a year after
introducing  its  black  and  whites,  that  its  presence
within the generic segment “appears to have resulted
in . . . a slowing in the segment's growth rate.”  Id., at
257.   But  this  statement  was  made in  early  1985,
when Liggett  itself  contends  the  below-cost  pricing
was  still  in  effect  and  before  any  anticompetitive
contraction  in  output  is  alleged  to  have  occurred.
Whatever  it  may  mean,2 this  statement  has  little
value  in  evaluating  the  competitive  implications  of
Brown  &  Williamson's  later  conduct,  which  was
alleged to provide the basis for recouping predatory
losses.

In  arguing  that  Brown  &  Williamson  was  able  to
exert market power and raise generic prices above a
competitive  level  in  the  generic  category  through
tacit  price  coordination  with  the  other  cigarette
manufacturers, Liggett places its principal reliance on
direct  evidence  of  price  behavior.   This  evidence
demonstrates  that  the  list  prices  on  all  cigarettes,
generic  and  branded  alike,  rose  to  a  significant
degree  during  the  late  1980's.   Id., at  325.   From
1986 to 1989, list prices on both generic and branded
cigarettes increased twice a year by similar amounts.
Liggett's  economic expert  testified that  these price
increases  outpaced  increases  in  costs,  taxes,  and
2This statement could well have referred to the rate 
at which the segment was growing relative to prior 
years' generic volume; this “internal” rate of growth 
would inevitably slow as the base volume against 
which it was measured grew.
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promotional expenditures.  Id., at 525.  The list prices
of generics, moreover, rose at a faster rate than the
prices of branded cigarettes, thus narrowing the list
price  differential  between  branded  and  generic
products.  Id., at 325.  Liggett argues that this would
permit  a  reasonable  jury  to  find  that  Brown  &
Williamson succeeded in bringing about oligopolistic
price coordination and supracompetitive prices in the
generic category sufficient to slow its growth, thereby
preserving  supracompetitive  branded  profits  and
recouping its predatory losses.

A reasonable jury, however, could not have drawn
the inferences Liggett proposes.  All of Liggett's data
is based upon the list prices of various categories of
cigarettes.   Yet  the  jury  had  before  it  undisputed
evidence that during the period in question, list prices
were not the actual prices paid by consumers.  100 Tr.
227–229.   As  the  market  became unsettled  in  the
mid-1980s,  the  cigarette  companies  invested  sub-
stantial  sums  in  promotional  schemes,  including
coupons,  stickers,  and giveaways,  that reduced the
actual  cost  of  cigarettes  to  consumers  below  list
prices.  33 Tr. 206–209, 51 Tr. 130.  This promotional
activity accelerated as the decade progressed.  App.
509, 672.  Many wholesalers also passed portions of
their volume rebates on to the consumer, which had
the effect of further undermining the significance of
the retail list prices.  Id., at 672, 687–692, 761–763.
Especially  in  an  oligopoly  setting,  in  which  price
competition is most likely to take place through less
observable and less regulable means than list prices,
it would be unreasonable to draw conclusions about
the  existence  of  tacit  coordination  or
supracompetitive pricing from data that reflects only
list prices.

Even on  its  own  terms,  the  list  price  data  relied
upon by Liggett to demonstrate a narrowing of the
price  differential  between  generic  and  full-priced
branded cigarettes could not support the conclusion
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that  supracompetitive  pricing  had  been  introduced
into the generic segment.  Liggett's gap data ignores
the  effect  of  “subgeneric”  cigarettes,  which  were
priced  at  discounts  of  50%  or  more  from  the  list
prices of normal branded cigarettes.  See, e.g., id., at
682–686.  Liggett itself, while supposedly under the
sway of oligopoly power, pioneered this development
in 1988 with the introduction of its “Pyramid” brand.
Id., at 326.  By the time of trial, five of the six major
manufacturers offered a cigarette in this category at
a discount from the full list price of at least 50%.  Id.,
at 685–686; 107 Tr. 147.  Thus, the price difference
between the highest priced branded cigarette and the
lowest  price  cigarettes  in  the  economy  segment,
instead of narrowing over the course of the period of
alleged predation as Liggett would argue, grew to a
substantial  extent.   In  June  1984,  before  Brown  &
Williamson entered the generic segment, a consumer
could  obtain  a  carton  of  black  and  white  generic
cigarettes from Liggett  at  a 38% discount from the
list price of a leading brand; after the conduct Liggett
complains  of,  consumers  could  obtain  a  branded
generic from Liggett  for 52% off the list  price  of  a
leading brand.  See App. 325–326, 685.

It  may  be  that  a  reasonable  jury  could  conclude
that  the  cumulative  discounts  attributable  to
subgenerics  and  the  various  consumer  promotions
did not cancel out the full effect of the increases in
list prices, see id., at 508–509, and that actual prices
to the consumer did indeed rise, but rising prices do
not  themselves  permit  an  inference  of  a  collusive
market dynamic.  Even in a concentrated market, the
occurrence  of  a  price  increase  does  not  in  itself
permit a rational inference of conscious parallelism or
supracompetitive pricing.  Where, as here, output is
expanding  at  the  same time prices  are  increasing,
rising  prices  are  equally  consistent  with  growing
product demand.  Under these conditions, a jury may
not  infer  competitive  injury  from  price  and  output



92–466—OPINION

BROOKE GROUP v. BROWN & WILLIAMSON TOBACCO
data absent some evidence that tends to prove that
output  was  restricted  or  prices  were  above  a
competitive level.  Cf. Monsanto, 465 U. S., at 763.  

Quite apart  from the absence of  any evidence of
that  sort,  an  inference  of  supracompetitive  pricing
would be particularly anomalous in this case, as the
very party alleged to have been coerced into pricing
through  oligopolistic  coordination  denied  that  such
coordination  existed:  Liggett's  own  officers  and
directors consistently denied that they or other firms
in  the industry  priced their  cigarettes through tacit
collusion or reaped supracompetitive profits.  Id., at
394–399,  623–631;  11  Tr.  170–174,  64  Tr.  51–56.
Liggett  seeks  to  explain  away  this  testimony  by
arguing that  its  officers and directors  are business-
people who do not ascribe the same meaning to wor-
ds like “competitive” and “collusion” that an econo-
mist  would.   This explanation is  entitled to little,  if
any, weight.  As the District Court found:

“This argument was considered at the summary
judgment  stage  since  these  executives  gave
basically the same testimony at their depositions.
The court allowed the case to go to trial in part
because  the  Liggett  executives  were  not
economists and in part because of affidavits from
the  Liggett  executives  stating  that  they  were
confused by  the  questions  asked by  B[rown]  &
W[illiamson]  lawyers  and  did  not  mean  to
contradict  the  testimony  of  [their  economic
expert] Burnett.  However, at trial, despite having
consulted  extensively  with  Burnett  and  having
had adequate time to familiarize themselves with
concepts  such  as  tacit  collusion,  oligopoly,  and
monopoly profits, these Liggett executives again
contradicted Burnett's theory.”  748 F. Supp., at
356.

Not  only  does  the  evidence  fail  to  show  actual
supracompetitive pricing in  the generic  segment,  it
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also does not demonstrate its likelihood.  At the time
Brown & Williamson entered the generic segment, the
cigarette industry as a whole faced declining demand
and possessed substantial excess capacity.  App. 82–
84.   These  circumstances  tend  to  break  down
patterns  of  oligopoly  pricing  and  produce  price
competition.  See Scherer & Ross 294, 315; 2 Areeda
& Turner ¶404b2, at 275–276; 6 P. Areeda, Antitrust
Law  ¶1430e,  at 181  (1986).   The  only  means  by
which  Brown  &  Williamson  is  alleged  to  have
established  oligopoly  pricing  in  the  face  of  these
unusual competitive pressures is through tacit price
coordination with the other cigarette firms.

Yet the situation facing the cigarette companies in
the 1980's would have made such tacit coordination
unmanageable.  Tacit coordination is facilitated by a
stable market environment, fungible products, and a
small  number  of  variables  upon  which  the  firms
seeking to coordinate their pricing may focus.  See
generally Scherer & Ross 215–315; 6 P. Areeda, supra,
¶¶1428–1430.  Uncertainty is an oligopoly's greatest
enemy.  By 1984, however, the cigarette market was
in  an  obvious  state  of  flux.   The  introduction  of
generic  cigarettes  in  1980  represented  the  first
serious  price  competition  in  the  cigarette  market
since the 1930's.  See Scherer & Ross 250–251; App.
128.   This  development  was  bound  to  unsettle
previous expectations and patterns of market conduct
and to reduce the cigarette firms'  ability to predict
each other's behavior.

The  larger  number  of  product  types  and  pricing
variables also decreased the probability of effective
parallel pricing.  When Brown & Williamson entered
the economy segment in 1984, the segment included
value-25s,  black and whites,  and branded generics.
With  respect  to  each  product,  the  net  price  in  the
market was determined not only  by list  prices,  but
also by a wide variety of discounts and promotions to
consumers, and by rebates to wholesalers.  In order
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to  coordinate in an effective manner and eliminate
price  competition,  the  cigarette  companies  would
have  been  required,  without  communicating,  to
establish  parallel  practices  with  respect  to  each  of
these  variables,  many  of  which,  like  consumer
stickers or coupons, were difficult to monitor.  Liggett
has not even alleged parallel behavior with respect to
these other variables, and the inherent limitations of
tacit  collusion  suggest  that  such  multivariable
coordination  is  improbable.   See  R.  Dorfman,  The
Price  System 99–100,  and  n.  10  (1964);  Scherer  &
Ross 279.

In  addition,  R.J.  Reynolds  had  incentives  that,  in
some  respects,  ran  counter  to  those  of  the  other
cigarette companies.  It is implausible that without a
shared  interest  in  retarding  the  growth  of  the
economy segment, Brown & Williamson and its fellow
oligopolists  could  have  engaged  in  parallel  pricing
and raised generic prices above a competitive level.
“[C]oordination  will  not  be  possible  when  any
significant  firm  chooses,  for  any  reason,  to  `go  it
alone.'”  2 Areeda and Turner ¶404b2, at 276.  It is
undisputed—indeed  it  was  conceded  by  Liggett's
expert—that R.J. Reynolds acted without regard to the
supposed benefits of oligopolistic coordination when
it  repriced  Doral  at  generic  levels  in  the  spring  of
1984 and that the natural and probable consequence
of  its  entry  into  the  generic  segment  was
procompetitive.  55 Tr.  15–16; 51 Tr. 128.  Indeed,
Reynolds' apparent objective in entering the segment
was  to  capture  a  significant  amount  of  volume  in
order to regain its number one sales position in the
cigarette industry from Philip Morris.  App. 75, 130,
209–211.   There  is  no  evidence  that  R.J.  Reynolds
accomplished this goal during the period relevant to
this case, or that its commitment to achieving that
goal changed.  Indeed, R.J. Reynolds refused to follow
Brown & Williamson's attempt to raise generic prices
in June 1985.  The jury thus had before it undisputed
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evidence  that  contradicts  the  suggestion  that  the
major cigarette companies shared a goal of limiting
the  growth  of  the  economy  segment;  one  of  the
industry's two major players concededly entered the
segment to expand volume and compete.

Even if all the cigarette companies were willing to
participate in a scheme to restrain the growth of the
generic segment, they would not have been able to
coordinate  their  actions  and  raise  prices  above  a
competitive level unless they understood that Brown
&  Williamson's  entry  into  the  segment  was  not  a
genuine effort to compete with Liggett.  If even one
other firm misinterpreted Brown & Williamson's entry
as  an  effort  to  expand  share,  a  chain  reaction  of
competitive  responses  would  almost  certainly  have
resulted, and oligopoly discipline would have broken
down, perhaps irretrievably.  “[O]nce the trust among
rivals breaks down, it is as hard to put back together
again  as  was  Humpty-Dumpty,  and  non-collusive
behavior  is  likely  to  take  over.”   Samuelson  &
Nordhaus, Economics, at 534.

Liggett argues that the means by which Brown &
Williamson signaled its  anticompetitive  intent  to  its
rivals was through its pricing structure.  According to
Liggett, maintaining existing list prices while offering
substantial rebates to wholesalers was a signal to the
other cigarette firms that Brown & Williamson did not
intend to  attract  additional  smokers  to  the generic
segment by its entry.  But a reasonable jury could not
conclude  that  this  pricing  structure  eliminated  or
rendered  insignificant  the  risk  that  the  other  firms
might misunderstand Brown & Williamson's entry as a
competitive  move.   The  likelihood  that  Brown  &
Williamson's  rivals  would  have  regarded  its  pricing
structure  as  an  important  signal  is  low,  given  that
Liggett itself,  the purported target of the predation,
was  already  using  similar  rebates,  as  was  R.J.
Reynolds in marketing its Doral branded generic.  A
Reynolds executive responsible for Doral testified that
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given  its  and  Liggett's  use  of  wholesaler  rebates,
Brown  &  Williamson  could  not  have  competed
effectively  without  them.   App.  756.   And  despite
extensive discovery of the corporate records of R.J.
Reynolds and Philip Morris,  no documents appeared
that indicated any awareness of Brown & Williamson's
supposed  signal  by  its  principal  rivals.   Without
effective  signaling,  it  is  difficult  to  see  how  the
alleged  predation  could  have  had  a  reasonable
chance of success through oligopoly pricing.

Finally,  although  some  of  Brown  &  Williamson's
corporate planning documents speak of  a desire to
slow  the  growth  of  the  segment,  no  objective
evidence  of  its  conduct  permits  a  reasonable
inference that it  had any real  prospect of  doing so
through anticompetitive means.  It is undisputed that
when  Brown  &  Williamson  introduced  its  generic
cigarettes, it offered them to a thousand wholesalers
who had never before purchased generic cigarettes.
Plaintiff's Exhibit No. 4079; 87 Tr. 191; 88 Tr. 143–147.
The inevitable effect of this marketing effort was to
expand  the  segment,  as  the  new  wholesalers
recruited  retail  outlets  to  carry  generic  cigarettes.
Even  with  respect  to  wholesalers  already  carrying
generics,  Brown  &  Williamson's  unprecedented
volume  rebates  had  a  similar  expansionary  effect.
Unlike many branded cigarettes, generics came with
no  sales  guarantee  to  the  wholesaler;  any  unsold
stock represented pure loss to
the wholesaler.   By providing substantial  incentives
for  wholesalers  to  place  large  orders,  Brown  &
Williamson created strong pressure for them to sell
more  generic  cigarettes.   In  addition,  as  we  have
already observed, see supra, at 25, many wholesalers
passed portions of  the rebates about  which Liggett
complains on to consumers, thus dropping the retail
price  of  generics  and  further  stimulating  demand.
Brown  &  Williamson  provided  a  further,  direct
stimulus,  through some $10 million  it  spent  during
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the  period  of  alleged  predation  placing  discount
stickers on its generic cartons to reduce prices to the
ultimate  consumer.   70  Tr.  246.   In  light  of  these
uncontested  facts  about  Brown  &  Williamson's
conduct, it is not reasonable to conclude that Brown
& Williamson threatened in a serious way to restrict
output,  raise  prices above a competitive  level,  and
artificially slow the growth of the economy segment
of the national cigarette market.

To  be  sure,  Liggett's  economic  expert  explained
Liggett's theory of predatory price discrimination and
testified  that  he  believed  it  created  a  reasonable
possibility  that  Brown  &  Williamson  could  injure
competition in the United States cigarette market as
a whole.  App. 600–614.  But this does not alter our
analysis.  When an expert opinion is not supported by
sufficient facts to validate it in the eyes of the law, or
when  indisputable  record  facts  contradict  or
otherwise render the opinion unreasonable, it cannot
support a jury's verdict.  Cf.  J. Truett Payne Co, Inc.,
451 U. S., at 564–565 (referring to expert economic
testimony not based on “documentary evidence as to
the effect  of  the discrimination on retail  prices”  as
“weak”  at  best).   Expert  testimony  is  useful  as  a
guide  to  interpreting  market  facts,  but  it  is  not  a
substitute for them.  As we observed in  Matsushita,
“expert  opinion  evidence  . . .  has  little  probative
value in comparison with the economic factors” that
may  dictate  a  particular  conclusion.   475  U. S.,  at
594, n. 19.  Here, Liggett's expert based his opinion
that Brown & Williamson had a reasonable prospect
of  recouping  its  predatory  losses  on  three  factors:
Brown  &  Williamson's  black  and  white  pricing
structure, corporate documents showing an intent to
shrink  the  price  differential  between  generic  and
branded  cigarettes,  and  evidence  of  below-cost
pricing.   App.  601–602.   Because,  as  we  have
explained, this evidence is insufficient as a matter of
law to support a finding of primary-line injury under
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the  Robinson-Patman  Act,  the  expert  testimony
cannot sustain the jury's verdict.

We  understand  that  the  chain  of  reasoning  by
which we have concluded that Brown & Williamson is
entitled to judgment as a matter of law is demanding.
But  a  reasonable  jury  is  presumed  to  know  and
understand the law, the facts  of  the case,  and the
realities of the market.   We hold that the evidence
cannot support a finding that Brown & Williamson's
alleged  scheme  was  likely  to  result  in  oligopolistic
price  coordination  and  sustained  supracompetitive
pricing  in  the  generic  segment  of  the  national
cigarette market.  Without this, Brown & Williamson
had  no  reasonable  prospect  of  recouping  its
predatory  losses  and could  not  inflict  the  injury  to
competition the antitrust laws prohibit.  The judgment
of the Court of Appeals is

Affirmed.


